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Ombudperson’s Message

lan Darling - Ombudsperson

The Tarion Ombudsperson Office (the Office) promotes
and protects fairness for homeowners at Tarion. We do
this by receiving, investigating and seeking to resolve
homeowner complaints regarding their interactions with
Tarion. The Office is an impartial, independent and
confidential resource. We do not take sides in a
complaint, but work to secure fair outcomes. The Office
reports directly to the Tarion Board of Directors, and its
independence is protected by the Terms of Reference
for the Ombudsperson. This report provides an update
on the activities of the Office in 2016 as well as a
summary of cases and recommendations.

In a recent tweet, the Property Ombudsman
in the United Kingdom described the role of
Ombudsperson as

(] [ [
getting it right;
9
[ [ [
putting it right;
9
] [ [
and setting it right.
1 https://twitter.com/TPOmb, 12 October, 2016.
This refers to the role the Ombudsperson plays with early
resolution, investigations and recommendations. We help
Tarion to “get it right” by intervening to correct obvious
errors, reducing delays and resolving complaints. Our
investigations and recommendations are geared toward

“putting it right” by finding appropriate remedies and
mechanisms of redress. We also look to “setting it right”

by making systemic recommendations and supporting
culture change by making fairness a priority in our
work with Tarion.

In 2016 we received 372 contacts. The office provided
information or advice in 105 cases, made 124 referrals,
resolved 93 cases through early resolution, and made

17 recommendations. We continue to focus on complaint
mitigation through early resolution, complaint tracking,
identification of root causes of problems and advice to
complainants regarding how to resolve their concerns.
We also use complaint prevention strategies, by provid-
ing advice and feedback to Tarion about complaint trends
and emerging issues. This approach allows the Office to
resolve issues at an early stage, while using investigations
to address more complex cases and systemic issues.

I would like to use this year’s annual report message to
provide observations about 5 areas including how our how
our office works, an evaluation project, and trends identified
in our case-work in 2016.

Previous Annual Report
Recommendations

In preparing for this Annual Report, | reviewed the recom-
mendations from previous years in order to evaluate the
impact of our recommendations. In the 2010 annual report
(released early 2011), we identified gaps in the Special
Seasonal coverage. In response to our recommendation
Tarion agreed that the issue was valid - however the
change would require changes to the Customer Service
Standard (Builder Bulletin 42). Tarion acknowledged that
BB42 was under review, and created a temporary work-
around while the bulletin was being revised. Over six years
later, Tarion is still relying on this workaround, which
requires individuals to identify specific cases, and is
therefore subject to human error. | am disappointed that
there is still not a permanent resolution to this problem.

Reasons for decisions

After reviewing recommendations and interventions made
by our office in 2016 we have concluded that in the majority
of complaints, Tarion’s decisions are correct. We consider
that they are correct when the decision is consistent with
the evidence available, and within the rules of the

warranty program.
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We are concerned that in many of these cases Tarion has
not fairly communicated its decisions - making the
decisions correct, but not fair. When reviewing if Tarion
has acted fairly, we apply a three-part test - we review
procedural, substantive and relational fairness. We look
at whether the correct process was used, if the decision
is correct and fairly communicated, and how people were
treated during the process. If any of these aspects are
neglected, then the situation may be unfair. When we find
a situation is unfair, our recommendations are directed
toward rectifying the wrong. In cases where Tarion has
made a correct decision, but had not communicated the
decision appropriately we recommend that Tarion clarify
the reasons for the decisions. Tarion decisions are now
communicated more effectively, when compared to when
the office was established, but this remains an area for
improvement. | encourage Tarion to continue to review
how it communicates with homeowners, so that
stakeholders receive reasoned decisions with

sufficient information and are able to understand

the rationale behind the decision.

Stakeholder Perspective

In addition to reviewing individual decisions, the office also
reviews the overall fairness of Tarion processes. As well as
the three-part fairness test, we apply some relatively simple
questions to the situations we review: “Does the
stakeholder know why a decision was made? and,

“Did they know what would happen next?” Unfortunate-

ly, there were too many times where we were unable to
answer “yes” to these questions. Information provided

by Tarion may have been correct, but it lacked context for
consumers to understand the rules, or what would happen
next. | encourage Tarion to view communication from the
perspective of stakeholders. Tarion often uses brief and
direct messaging, which can come across as terse and
insensitive to stakeholders. This remains a challenge for
Tarion, and an opportunity for improvement.

When the Ombudsperson reviews a complaint, and
develops recommendations, we attempt to review the
Tarion process from the perspective of the users. It is im-
portant that reforms and revisions to Tarion’s process
are consistent with Tarion’s consumer protection
mandate. While any changes must work for Tarion, it is
equally important that they meet the needs of the stake-
holders. We anticipate that, 2017 will be a year of further
change within Tarion. Considering the impact of process
changes from the perspective of the users should be a
guiding principle.

Impact of the
Ombudsperson Survey

In 2016, the Ombudsperson Office conducted a survey of
Tarion employees to assess the impact of the
Ombudsperson Office. It was focused assessing employee
understanding of the office and the impact of
Ombudsperson interventions and recommendations.

The survey was modeled on ‘The Impact of Ombudsman
Investigations on Public Administration: A Case Study and
an Evaluation Guide” developed by the Toronto
Ombudsman.

Following a review of the survey results, our office
concluded that there was high recognition of the role of the
Ombudsperson — respondents were able to identify the role
of the Ombudsperson in promoting and protecting fairness
and recognize the independent role of the Ombudsperson.

The survey also provided an opportunity to critique the

office. A sample of responses include:

* Feeling that the Ombudsperson advocates too
strongly for homeowner’s perspective

» Concerns that Tarion acts to appease
Ombudsperson

» Concern about a lack of voice of Tarion staff in
Ombudsperson process (consultation during
investigation)

» Employees not informed of outcomes of cases.

The survey results provided a perspective to review our
practice. We were pleased to see the impact of the office in
terms of general knowledge of the office and generally
positive feedback. We noted that some of the critiques of
the office involved misperceptions of the role and mandate
for the office. This speaks to the need for ongoing
communication and education within Tarion. We have
a plan in 2017 to improve communication within Tarion
about the role and function of the office. We have
reviewed the criticism of the office and identified the
following focus areas:
* Improved communication with Tarion when the
Ombudsperson concludes that there is no out
standing fairness issue to be addressed.
» Reasserting that it is part of the Ombudsperson
role to identify fairness issues, even if they are not
identified by complainants.
 Ensuring that Ombudsperson process is perceived
to be fair by Tarion
* Improving how the office speaks about its
accomplishments and recommendations.

TARION OMBUDSPERSON OFFICE ANNUAL REPORT 2016 <« 4
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Independence

The subject of Ombudsperson independence is frequently
discussed within the Ombudsman community. It is also

a topic that we spend time considering, and we work to
assert our independence by ensuring that the office is
structured appropriately, and by how we conduct our case
work. The ethical principals established by the Forum of
Canadian Ombudsman hold that in order to be independent
the Ombudsman office should be independent in intent, ad-
ministration and decision-making. Nora Farrell, an Ombuds
researcher and practitioner notes that:

The use of “internal Ombudsman” may incorrectly
convey the notion that this type of Ombuds is less
independent than it actually is. For example, due
to the culture of the organization and the organiza-
tion’s respect for the independence of the role, it
is not unusual for the standard criteria for

the establishment of the Ombuds role ...

to be found within the terms of reference ...which
founds the Ombuds role. As a result of a strong
foundation of this nature coupled with the Ombuds’
personal credibility, while the role may not be con
figured so as to be as structurally independent as
a legislated Ombuds, the incumbent may be
perceived as operating at the same level, by virtue
of her demonstrated capacity to “speak truth

to power.?”

The Tarion Ombudsperson office was established in 2009.
It was established with the intent to be an independent
office. The terms of reference for the office establish the
administrative structure for the office to be independent
(along with reporting to the board of directors, and authority
to develop and manage the budget for the office). Our inter-
ventions and recommendations demonstrate that the office
operates independently while completing its casework.
Most important is that Tarion respects the independence

of the office. Furthermore, the results of the survey demon-
strate that Tarion understands and accepts the independent
role of the office.

| encourage you to read the remainder of the report. It
provides an outline of how the office works, statistics, case
studies and recommendations. The role of the Ombudsper-
son extends beyond resolving individual complaints, and
toward promoting fair practices across Tarion. The
Ombudsperson Office achieved success in 2016 by
working with employees from every department within
Tarion. | am proud of the role the Ombudsperson Office
has played in affecting positive change within Tarion, and
appreciate that both Tarion Management and the Board of
Directors support this important role. | would like to extend
my gratitude to all the employees with whom the Office
interacted this year. Fair solutions have been found as a
result of their professionalism, collaboration and commit-
ment to service. | look forward to continuing to work
collaboratively to resolve complaints, and promote fair
practices in the future.

lan Darling

Ombudsperson
January 2017.

2 Farrell, Nora J., “The Evolution of the Idiosyncrasy of the Role of the
Ombudsman/person in Canada” in The Nature of Inquisitorial Processes in
Administrative Regimes — Global Perspectives, Laverne Jacobs & Sasha Baglay
(eds.) (Surrey, England: Ashgate Publishing Company) 2013
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How the Ombudsperson Office Works
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The Ombudsperson receives complaints from
homeowners, but we work with many different stakeholders
including homeowners, Tarion employees and builders.

In doing so, we pledge to treat all who deal with our office
with dignity and respect. We treat people fairly by:

« Listening to all sides of the story

» Ensuring we understand the perspectives of the
people we serve

+ Considering all the evidence available, and

* Giving reasons for our decisions

When the Ombudsperson Office receives a complaint, we
seek to understand the concerns and obtain permission to
look into the complaint. We then assess the complaint to
see what efforts have been made to resolve the problem,
and we provide advice and guidance to assist homeown-
ers in resolving their concerns. If the homeowner has not
spoken to Tarion about their complaint, we will discuss

their concerns and provide advice,
or refer complainants to the appro-

. priate person within Tarion. If the

= complaint is outside the jurisdiction of
the Office, we will provide information

i o .

o and referrals to assist in resolving the

Iy concerns.

In cases where Tarion has already
attempted to resolve an issue, the
Ombudsperson Office will examine
the complaint to review if the home-
owner has been treated fairly. The
Office will look for opportunities to
resolve the case quickly and
informally through a variety of conflict
resolution techniques. In some cases,
the Ombudsperson may investigate
the complaint and issue a recommen-
dation that ensures a fair resolution.

The Office strives to be responsive
and timely in its work, establishing
service benchmarks to help achieve
this goal. We aim to respond to initial
homeowner inquiries within 1 busi-
ness day. We strive to complete case
reviews within five working days of
when we receive the homeowner’s
permission to access the case file.
Early resolution and investigation can
take longer to complete, depending
on the circumstances. We strive to
complete early resolution within two weeks of receipt of the
complaint. Investigation can take up to 90 days, depending
on the circumstances of the case, during which time the
Office makes it a priority to keep complainants apprised of
the status of their complaints.

There are limits to the mandate of the Ombudsperson
Office. We do not deal with complaints outside of the
warranty plan, concerns about employee impropriety, or
privacy concerns. For more information on the mandate
for the Ombudsperson, please refer to
http://ombudsperson.tarion.com

When the Ombudsperson finds that a complaint has been
substantiated, the Office works with Tarion to determine a
fair solution. In some cases, we make a recommendation
about the dispute. We then monitor the response and
implementation of any changes from the recommendation.

TARION OMBUDSPERSON OFFICE ANNUAL REPORT 2016
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Our Process
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2016 Year In Review

In reviewing complaint trends in 2016 we identified the 5. In 2016 we also noted an increase in complaints from
following five complaint trends. builders. The mandate of the Ombudsperson office is
to receive complaints from homeowners. The 22
1. There was an increase in total contacts to the office. contacts from builders suggests that builders may also
As part of this increase in total contacts was an increase have concerns about Tarion fairness, but no method of
in general inquiries and requests for information. These complaint. Since the office was established in 2009 we
cases were generally closed during the intake phase of have received 76 complaints from builders. In these
our process. We attribute the increase cases, we are limited to providing a referral to an
in inquiries and requests for appropriate Tarion department. The complaints come
information to the contact information from small builders, or those who are unfamiliar with Tarion.

for the Ombudsperson Office being
more prominently displayed on the
website.

2. We also received a greater number of
complaints about Tarion service,
rather than about more general
policy-related complaints when
comparing 2016 to 2015.

3. The office received a number of
complaints from homeowners
regarding delays by Tarion during the
warranty process. Some of these
delays were attributed to the time
required to hire third parties to review
complex defects, other delays appear
to be related to workload. We iden-
tified these concerns to the Warranty
Services department, and will
continue to monitor the situation.

4. We received an increased number of
complaints related to Builder service.
In 2016 we received 118 complaints,
compared to 38 in 2015. These com
plaints relate to how individual
builders provide warranty service to
homeowners. While they are not
directly related to Tarion, they are
significant because they point to

industry-wide trends, and may be relevant to Tarion’s The most common complaints were:
regulatory role. The complaints were about poor after * Slow/No response from Tarion

sales service provided by Builders, and the condition of » Concerns with invoices or collections actions
homes upon closing. We also saw an increase in * Incorrect contact information

inquiries related to Tarion’s deposit and delay coverage. * Questions about renewal process
This suggests that builders had more difficulty providing * Builder security and release - particularly concerns

service to consumers in 2016. These trends may be about delays.

side-effects of the trades strike in the spring of 2016 - * Perceived unfair treatment during the warranty process
however, from a Tarion-perspective it may point to need » Complaints about enforcement activities.

for more effective ways to monitor builder service, and We will continue to monitor these complaints.

improved outreach or education programs directed to
marginal builders.

TARION OMBUDSPERSON OFFICE ANNUAL REPORT 2016 « 8
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Statistics

Jurisdiction

The Ombudsperson Office received 372 complaints and inquiries in 2016. This is an increase from 2015. Of the

372 contacts, 338 fell within the jurisdiction of the Office (as outlined in the Terms of Reference which can be found on
ombudsperson.tarion.com). The majority of the non-mandate complaints were related to Tarion, but were excluded from
our mandate. Complaints from builders are an example of a non-mandate complaint.

Table 1 - Jurisdiction

Jurisdiction: YES NO .
Number of Cases:

2016 2015 2014

S W S

Totals: 372

Table 2 - Type of Contact

Type of Contact: Information ‘ Inquiry . Complaint
2016 2015 2014 2013
Totals: 372 246

When the Ombudsperson Office receives a request for information, inquiry or complaint, we assess the concern and track
the issue(s) presented. Information and inquiries tend to be resolved through the Ombudsperson intake process. These
cases are resolved quickly by providing advice, information and referral.

TARION OMBUDSPERSON OFFICE ANNUAL REPORT 2016
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Complaints about Tarion processes and builder services continue to be the most common types of complaints. “Builder
services” refers to complaints about the service provided by builders to homeowners. These complaints are not directly
related to Tarion but are important to track because part of Tarion’s role is ensuring builders meet their obligations under
the warranty, and educating them regarding effective service.

These complaints tend to be resolved in the intake phase of the Ombudsperson process. In many cases, the Office helps
complainants to understand the warranty process, explains how to manage their warranty complaints, and makes
referrals to appropriate Tarion staff. These cases tend to have fewer interactions and are closed with one or two contacts.
This demonstrates the importance of the informal role the Office plays in preventing problems from escalating.

Complaints related to fairness issues remain the most complex, and take the longest to resolve. Fairness complaints
frequently stem from how Tarion conducts the warranty process. We consider the basis of a complaint to be a fairness
issue in cases where it includes (but is not limited to) aspects of procedural fairness, the substance of decision-making,
or where interpersonal issues undermine fairness.

Table 3 - Type of Complaint

Number of Complaint Issues
Tarion Process

Tarion Policy
Builder Services
Non-mandate
Fairness Issue

Unknown/Unable to Determine

Total

o 50 100 150 200 0 50 100 150 200

The following two tables provide some context about the specific issues raised by homeowners about “Builder Services”
and “Tarion Process” complaints over the past three years. Table 4 shows that the increase in complaints about

builder services were caused by growth in complaints about After Sales Service and Slow/Non-Responsive Builder.
Builder services complaints are generally closed during our intake phase — by providing information, advice and referral
to help homeowners address their concerns. We believe that this may be a temporary increase in concerns related to
the trades strike in 2016. We will continue to monitor these contacts to determine is this a temporary increase, or part

of a larger trend.
2014
4

Table 4 - Builder Services Complaints 2014 - 2016
11

Issue
Builder Services (undefined)

After Sales Service

1

I3

Failed Repairs
Slow/Non-Responsive Builder

Specific Warranty Defects 29

48

0 5 1 15 20 25 30

Total

0 10 20 30 4 50 6 70 80

TARION OMBUDSPERSON OFFICE ANNUAL REPORT 2016 4 10 »



RETURN TO TABLE OF CONTENTS

A review of “Tarion Process” complaints shows an overall increase in these complaints since 2014. This corresponds to
an increase in inspection related activity by Tarion. When comparing our complaints, the issues mirror Tarion’s warranty
process - with the largest single category related to form submission, and decreasing as homeowners move through the
warranty process. In 2015 and 2016 there was an increase in concerns about conciliation inspections and non-warranted
claim decisions. We have not identified a single cause of this increase, but have directed our interventions, feedback to
management and recommendations toward addressing any fairness issues identified through individual case work.

Table 5 - Tarion Process Complaints 2014 - 2016
2016 . 2015 2014

Tarion Process (undefined)
Claim Inspection
Conciliation

Customer Service Standard Timelines
Decision Letter

Deposits & Delays

Form Submission

lllegal Builder/Enforcement
Licencing & Underwriting
Non-Warranted Claim
Request for Inspection
Settlement

Unwilling/Unable Builder

TOTAL: 2016: 170 2015: 161 2014: 92

Action and Resolution

Action refers to how the Ombudsperson dealt with the complaint. Table 6 shows the important role the Ombudsperson
Office plays in informally resolving complaints. It demonstrates how the Ombudsperson works to resolve concerns
informally by providing information, referral and advice. The Ombudsperson is designed to be an office of last resort.
This means that complainants need to address their concerns to the relevant Tarion department before we will
investigate a complaint. Most cases where we provide advice and referral are premature, because the complainant has
not addressed their concerns to the appropriate Tarion department. In these cases, we provide information about the
complaint process and advice to complainants about how to effectively complain to Tarion. It is our experience that in
most of these cases, homeowners are able to resolve their complaints and inquiries with only one contact with the
Ombudsperson Office.

Intervention refers to cases where the Office attempts to resolve complaints using a variety of conflict resolution
techniques and strategies. Investigation refers to formal investigations which result in findings and recommendations.
We continue to focus our interventions toward early resolution. We have found it more effective to focus on conflict
mitigation through early resolution than investigating what went wrong after the fact.

TARION OMBUDSPERSON OFFICE ANNUAL REPORT 2016 « 11 >
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Investigation remains an important function of the Ombudsperson Office and is used when problems cannot be resolved
informally, where there are disputes over the facts of the case or where the problem may have systemic implications.

The number of cases where a formal investigation is required r

emain low because we are able to resolve complaints

informally, and are able to make case-specific recommendations following informal interventions.

The impact of the caseload in 2016 can be seen in an increase in our intake case-work (where cases are closed after the
office provides information, advice and referral). We intervened in a higher number of cases in 2016, but the rate of

interventions remained relatively stable.

Table 6 - Action

NUMBER OF CASES -

Provide Referral
Provide Information
Provide Advice
Intervention
No Action by Ombudsperson
Investigation
Cases Pending
TOTAL 372

NUMBER OF CASES - 2014

Provide Referral
Provide Information
Provide Advice
Intervention
No Action by Ombudsperson
Investigation
Cases Pending
TOTAL 246

6
NUMBER OF CASES -

Provide Referral

Provide Information
Provide Advice
Intervention

No Action by Ombudsperson

Investigation
Cases Pending
TOTAL 335

'R

83
TOTAL 211
4 110

3

80

TOTAL 270

2013

2
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Resolution

Table 7 shows how the complaints and inquiries were resolved, and how this corresponds to the phases of the
Ombudsperson complaint process: intake, early resolution and investigation. Cases that were closed during the intake
phase were inquiries and requests for information where the issue was premature or fell outside the mandate of the
Office. Issues are determined to be premature when complainants have not yet attempted to resolve their complaints
with the relevant Tarion department. In these cases, we provide information and referral to appropriate resources.

Early resolution involves advice and intervention by the Ombudsperson Office. Early resolution can take one of several
forms: we can provide advice to complainants about how to resolve their concerns; we also attempt to resolve complaints
through conflict resolution and negotiation; in some cases, we conduct reviews to establish if a complaint is founded and
may make recommendations. Investigation refers to a full and formal review of the file, interviews with relevant parties
and conclusions based on the available evidence. Investigations may result in formal recommendations. The Ombudsper-
son Office also has the authority to start “own motion investigations.” In these cases, the Ombudsperson can choose to
investigate an issue without an individual complainant. In 2016 we initiated three own motion investigations. Two of the
investigations were still under way as this report was being written.

Table 7 - Resolution

Phase of

Ombudsperson
Process Number of Cases:

00
00
'S
-—

Intake Referral - Premature

Referral/Information - Complaint out of Jurisdiction

Abandoned by Complainant

Information - Premature
Referral/Information Complaint Unfounded
Ombudsperson Office Withdrew
Under Appeal
In Litigation
Early Advice to Complainant
RESSIUtion Review — Unfounded
Facilitated Solution
Review and Recommendation

Early Resolution

Compromised Solution

Investigation Investigation — Unfounded

Investigation and Recommendation

EX
EX
EN
[ 63 |
| 8 |
| o |
| 1
| 43 |
[ 14 |
EX
=N
EN
| 0 |
i
| 3 |

Cases with Outcome Pending

- - -
- Y N -
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Case Studies

The following section includes case studies, which demonstrate how the Ombudsperson works, and provides an
opportunity to learn from complaints. These examples are based on actual case files from the Ombudsperson Office.
Some of the details have been changed to protect the confidentiality of the people involved.

Finding Fairness After
Tarion Error

Mr. C requested a claim inspection for items
that had been warranted in his Year End
conciliation inspection and had not been
resolved during the builder repair period.

He was assigned an inspection date. One
week later he was informed by Tarion that
his inspection was rescheduled for a month
later than the original date. He contacted
Tarion and was told that, due to an error on
the part of Tarion’s computer system, the
Warranty Assessment Report from the Year
End conciliation inspection had not been
sent to his builder and that the builder had
been unaware that items had been warrant-
ed. Tarion stated that they had since sent
the builder the report, but that they now had
to provide him with time to resolve the is-
sues. Mr. C. felt that this was unfair because
he had followed the Tarion process correctly
but was now being made to wait an
additional 30 days due to Tarion’s mistake.
He was also upset that the inspection had
been rescheduled without consulting him
about alternate dates.

SUCCESS

(o

PLANNING

The office of the Ombudsperson reviewed Mr. C’s file and determined that there had been a brief period of time where
Tarion did not automatically sent out both copies of the Warranty Assessment Report. The error had been caught and
rectified and Tarion traced the reports that should have been sent, making sure that builders received them. Tarion is
obliged by the New Home Warranty Plan Act to provide the builders with a 30-day repair period following receipt of the
Warranty Assessment Report, which is why the inspection was rescheduled.

The Ombudsperson office found that Tarion behaved appropriately in rescheduling the inspection, however we
determined that Tarion erred in not taking into account the inconvenience this caused Mr. C. Tarion should have
proactively provided Mr. C with the reason for rescheduling and should have consulted with him on the new date.
As a result of the Ombudsperson office intervention, Tarion provided a written apology to Mr. C.

Tarion accepted our recommendation that in any other cases where computer malfunction required rescheduling
inspections, an explanation of the need for rescheduling would be provided along with a consultation on new dates
would be provided to the homeowners.

TARION OMBUDSPERSON OFFICE ANNUAL REPORT 2016 4 14 »
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Resolving Loss of Heat

Ms. X contacted the Ombudsperson Office mid-November
desperately trying to resolve an on-going issue with the
heating delivery and distribution system in her condo unit.
She had been in the unit for approximately 3 months. The
issue was noted as a defect at the Pre-Delivery Inspection
(PDI) and 30-day form. She had experienced issues with
the AC during the warmer months and now was
experiencing a total loss of heat. Not only was the heating
system not functional, it was blowing air conditioned air
rendering the temperature in the unit 14 degrees Celsius.

Conversations with her builder
and property manager had
resulted in several visits to the
unit to make small repairs, but
none were successful.

The builder was now insisting
that the defect was fixed and
that the homeowner was simply
not using the system correctly.
The builder stated that any
future visits to address this
issue would be charged to the
homeowner out of pocket.

Ms. X had spoken to Tarion on
two occasions prior to speaking
with the Ombudsperson Office.
She was told that the defect
was not deemed an emergency
and she was encouraged to
continue working with the build-
er through the regular timelines
for the Builder Repair Period
which expired in mid-Janu-

ary. After this time, she could
request an inspection and
Tarion would visit the home to
make a warranty assessment.
She was also advised that the
builder would not be required to
provide portable space heaters
until the temperature reached zero.

-

The Ombudsperson Office reviewed the Construction
Performance Guidelines which says that heating systems
should be capable of maintaining an indoor air temperature
of 22 degrees Celsius in living spaces. Also, on further
review of the Homeowner Information package, we noted
that total loss of heat between September 15 and May 15
constituted an exception to the statutory warranty process
and was considered an emergency. Procedure for

emergencies state that if the builder does not assess and
correct the situation within 24 hours, that the homeowner
should contact Tarion for further assistance.

After the office raised these findings with the Customer
Service Department, Tarion scheduled an investigative
inspection immediately to attend Ms. X’s home. Tarion
confirmed that there was no heat. The builder completed
additional repairs to the heat pump and thermostat in the
unit. Our Office followed up with the homeowner and she

® ¢

o

indicated that following Tarion’s intervention and the
builder’s latest repairs, heat was restored to the unit.
Following resolution of the case, the office of the
Ombudsperson spoke with the Customer Service team

to ensure that new employees understand what constitutes
an emergency and the requirements for heat during the
winter months.

TARION OMBUDSPERSON OFFICE ANNUAL REPORT 2016
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Unexplained Delays

Ms. Z contacted the Ombudsperson to complain about
Tarion’s slow response time to problems with her roof.

She explained that the roof was defective, including miss-
ing shingles, and areas where water was penetrating into
the attic and seeping into the living spaces, causing
damage to the interior of the home. These items were

listed on the first-year form and an inspection had been
completed. Following the inspection, the roof was one of
several items that were left as “not assessed” because they
required Tarion to consult with an engineer before making a
warranty determination.

Tarion scheduled a reinspection with an engineer.
Subsequently, the homeowner did not hear from Tarion for
several months despite several attempts at contacting the
Warranty Services Representative. Furthermore, the report
completed by Tarion’s expert had not been forwarded to
the homeowner for review. While Ms. Z was waiting to hear
back from Tarion, the conditions of her roof continued to
worsen. She was forced to perform emergency repairs to
prevent further water damage. She contacted her own third
parties to assess the conditions of the roof.

After speaking with our Office, we requested that Ms. Z for-
ward us all reports from roofers and other experts that she

had independently contracted to assess her roof. We also
requested that she provide invoices for emergency work
completed and a timeline of failed repairs that had been
completed over the course of the first year of occupancy.
Our Office then presented Tarion with the information. We
identified that there had been an inordinate delay in making
a decision regarding the “not assessed” items. We spoke
to Tarion about the lack of communication between Warran-
ty Services and the homeowner to date. We also indicated
that Tarion’s expert report had not yet been provided to the
homeowner and asked that Tarion make this available as
soon as possible.

Following our intervention, Tarion scheduled a re-inspection
with senior Warranty Services staff. Tarion hired a second
engineer, roofer, and contractor to visit the home again

and identify the issues in order to prepare a scope of work.
Structural issues were identified and the defect was war-
ranted. Tarion provided a cash settlement to complete the
necessary repairs. The homeowner was also reimbursed
for repairs that were completed to mitigate damages during
the delay
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Chargeable, Non-chargeable

In April 2016, Mr. N contacted the office of the
Ombudsperson to complain that his Year End conciliation
inspection had been made non-chargeable to his

builder, despite unresolved items on his Year End list being
assessed as warranted. Mr. N was also concerned that
there had been an extended delay in Tarion responding to
a request for more information about the Warranty
Assessment Report.

The Ombudsperson office file review determined that the
conciliation was made non-chargeable because the

lack of access would not affect Mr. N’s warranty, it would
result in a non-chargeable conciliation for the builder.
We concluded that the decision to make the conciliation
non-chargeable was based on standard Tarion process,
and communicated to the homeowner that the decision
was fair.

During the file review, the Ombudsperson office determined
that there had been a delay in Tarion’s response to Mr. N.
Following his conciliation inspection, Mr. N had questioned
his Warranty Service Representative about the assess-
ment. Unsatisfied with the responses, Mr. N asked for, and

homeowner had not provided access to his home for the
builder during the repair period. This is an exception to
chargeability as outlined in the Builder Bulletin which
established rules for Chargeable Conciliations (Builder
Bulletin 20 Chargeable Conciliations). Although both Mr.
and Mrs. N had both taken time off from work to provide
access to the builder prior to submitting the Year End Form,
once the form was submitted they felt they couldn’t take
any further time off and were unable to provide access as a
result. The lack of access was well documented and Tarion
had informed Mr. N prior to the inspection that although the

was provided with, the Warranty Service Manager’s contact
information. Mr. N sent the Manager an email asking to
speak with them about the assessment. He received no
response and after a two-week period, sent a follow up
email. This time, he received a response and had a dis-
cussion with the Manager. When the Ombudsperson office
brought the delay to the Manager’s attention, they were
unaware that the original email had been received. They
outlined for our office the expected customer response time
and provided Mr. N with a written apology for not meeting
this expectation.
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Major Structural Defects

This year the Ombudsperson office has noted an increase in cases involving

Major Structural Defects (MSDs).
Below are three examples.

MSD CASE #1:

Mr. F experienced some cracks in the walls and floor of his
basement and submitted a Major Structural Defect (MSD)
form to Tarion in February 2016. Shortly after, he was
contacted by his builder and once the weather became
favourable, repairs were performed. However, within weeks
of the repairs being completed, the cracking reappeared.
Mr. F contacted the builder, who performed a site
inspection and declined to do any further repairs. Mr. F
contacted Tarion only to find out that his deadline for
requesting a conciliation inspection had passed months
previously. Mr. F turned to the Ombudsperson office for
help. We reviewed his file and determined that Mr. F’s
home had been built in 2009, therefore his warranty was
subject to the old process for MSD claims, which did not
require the homeowner to request a conciliation within a
particular time frame. This meant Mr. F was able to request
the inspection and Tarion was able to assist him in having
his MSD resolved.

MSD CASE #2:

Ms. A purchased a new home with the intention of putting
an in-law suite in the basement. However, water
penetration issues prevented her from doing so. She
worked with the builder over the next 5 - 6 years,
attempting to have the problems resolved. When she
neared the expiry of the 7 Year warranty and the water
penetration was still present she submitted a MSD Form.
Ms. A believed that her issue met the criteria for a MSD and
requested a conciliation inspection. The inspection
determined that there was water penetration, but the item
was not warranted because Tarion assessed the water
penetration to be covered only under the 2nd Year
Warranty, which had expired, and not under the 7 Year
MSD warranty.

Ms. A believed that her issue should have been assessed
against the criteria for an MSD, not dismissed as a 2nd
Year issue and she contacted the Ombudsperson office.
We reviewed the file and discovered that Tarion’s Major
Structural Defect Warranty Interpretation Guideline states
that there are circumstances in which water penetration
could be considered a MSD, if the water penetration is
such that it “materially and adversely affects the use of a
significant portion of the building for usual and ordinary
purposes”. Based on this information, we recommended

that the case be reviewed with this Guideline in mind. As a
result, Ms. A's water penetration issue was reopened and
re-assessed based on the MSD criteria.

MSD CASE #3:

Mr. P was in his 5th year of his warranty when he
discovered mould in his attic, caused by ice damming and
subsequent water penetration. When he called Tarion to
inquire about what could be done, he was advised to
submit an MSD form so that the issue could be investigat-
ed to determine whether it fit the criteria for an MSD. He
did so, and an inspection was scheduled. The inspection
took place and it was determined mould was present in the
attic, but did not fit the definition of an MSD, because it was
small isolated patches that could easily be cleaned. The
defect was not warranted.

Mr. P. approached the office of the Ombudsperson asking
why Tarion had recommended that he submit an MSD
form when there was no MSD. The office performed a file
review and determined that the Work the File process was
not properly followed and that no one had spoken to the
homeowner to determine whether or not the item he listed
on his form would fit the criteria of an MSD. Had questions
been asked, it would have been easy to discover that the
mould present affected neither the function of load bearing
elements or use of a significant portion of the living space.
In fact, the inspection was not needed to make this
assessment and, due to the file review by the office of the
Ombudsperson, Mr. P was refunded the cost of the
inspection. In addition, a Warranty Services Manager
contacted Mr. P to apologize and to provide a detailed
explanation of why the item was not warranted.
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Recommendations

The mandate for the Ombudsperson Office includes resolv-
ing individual complaints and addressing systemic issues.
An issue is considered systemic when a number of home-
owners are affected by a Tarion process, and the concerns
do not relate only to an individual decision or action.

The Ombudsperson Office can make recommendations
related to individual cases. These include suspending or
postponing an action; reconsidering or changing a decision;
and reducing delays. We can recommend that Tarion pro-
vide an apology or financial restitution. We make recom-
mendations to improve communication, make changes to

services or provide reasons for decisions in individual
cases. Our systemic recommendations are to make
changes to policies or general practice.

When we make recommendations, we work with Tarion to
ensure there is understanding of the recommendation and
specific agreement in implementing the recommendations.
Following acceptance of the recommendation, the Office is
in regular communication with Tarion regarding the imple-
mentation of recommendations. The Consumer Committee
of the Board of Directors then monitors Management’s
response to the recommendations.

Table 7 - Status of 2016 Recommendations

Actions & Decisions

Apology

Recommend to improve communication
(Individual Case)

Recommend to provide reasons for
decision

Recommendation to change policy

Recommend change to practice

TOTAL

In 2016, The Ombudsperson office issued 17 recommen-
dations. These recommendations were directed toward
case specific remedies, as well as recommendations to
change policy or practice. Changes to policy and practice
take longer to be implemented because the work required
to satisfy the recommendation is more complex.

During 2016 Tarion chose not to accept one recommenda-
tion. This was the first time since the office was established

TOTAL

Not Partially To Be

Implemented | Implemented | Implemented J Implemented

that this has happened. In the case in question, following
an in depth investigation the Ombudsperson office
recommended that Tarion acknowledge an error, and
apologize to the homeowner for the situation. Tarion
refused to accept the recommendation because they did
not believe that an error occurred. We made a further

10 recommendations to improve Tarion’s process as a re-
sult of this investigation. Tarion accepted these recommen-
dations, and is in the process of implementing changes.
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Systemic Recommendations

Update on Recommendations in the 2015 Annual Report

The 2015 Annual Report contained three systemic recommendations. They were directed toward improving practices, and
enacting changes geared to conflict prevention. The recommendations considered: Delayed Closing, Financial Loss and
Deposit Claims Process; Policy and Process Development; New Builders Outreach; and Contract Homes. Tarion accept-
ed the recommendations and developed an implementation plan. These commitments were outlined in the Management
Response section of the 2015 annual report. Management are responsible for reporting on progress toward implement-
ing the recommendations to the Consumer Committee of the Board of Directors. | can report that Tarion is on time with
respect to the commitments to implement the recommendations.

2016 Systemic Recommendations

Fair Cash Settlements

The Ontario New Home Warranties Plan Act establishes
that if a builder does not complete repairs that Tarion can
pay compensation, perform repairs, or arrange for repairs to
be completed. Tarion has internal guidelines that establish
criteria for when it is appropriate to resolve a claim by cash
settlement. These include assessing health and safety con-
cerns, the complexity of the defect, or if the homeowner is in
a vulnerable position. We accept that cash settlements can
be appropriate, however we are concerned that the process
used when dealing with cash settlements is not always fair.
We have reviewed complaints received by the Ombudsper-
son about cash settlements and have identified the following
concerns about the cash settlement process. Homeowners
have told us that they:

1. Feel abandoned by Tarion and surprised that Tarion is

not completing the repair;

2. Do not understand how the cash settlement process works;

3. Do not understand how Tarion develops the scope of

work for the repair;

4. Feel overwhelmed by the process of repairing their

home. Frequently homeowners state that they
purchased new homes in order to avoid having to
oversee repair work;

5. Do not understand how Tarion establishes the value of
repairs, and the process to secure independent quotes
to establish the cost of the repair;

. Do not understand how the HST is paid by Tarion;

. Do not understand the wording of the standard settle
ment and release documents. They indicate that they
feel that they are releasing Tarion from all further
warranty obligations, whereas Tarion sees the release
relating only to the scope of work for the repair.

We have determined that the following elements of a fair

~N O

process relate to cash settlements. Tarion should ensure that

there is:

1. A clear assessment of the capacity of homeowners to
manage the repair process;

2. Where appropriate (complexity of issues, ability of home
owner to manage the process), the cash settlement
should include the costs associated with expert over
sight - for instance project managers or engineers;

3. Fair notice that cash settlement is being considered. Fair
notice includes notice to homeowners as soon as Tarion
is considering providing a cash settlement, and an
opportunity for homeowners to provide comment
regarding the proposed settlement;

4. Clear communication about the cash settlement process.
Including:

a. The scope of work, including: information about
how Tarion establishes the scope of work, and
value of the repair

b. information about how to select a contractor;

c. how Tarion completes HST rebates

d. what happens if new warranty issues are
identified

e. how to communicate with trades about
warranties to repair work;

5. Clear and plain language settlement and release
documents such it is clear that the settlement and
release documents only relate to specific items, not
global release of their warranty concerns;

6. Cash settlements must be offered in a manner that gives
homeowners genuine choice over which trades conduct
the work.
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Major Structural Defect Assessments

In July 2010 the Major Structural Defect (MSD) coverage was changed to clarify the definition of a MSD. The
changes were recorded as part of Builder Bulletin 24R - SEVEN YEAR WARRANTY FRAMEWORK — MAJOR
STRUCTURAL DEFECTS (BB24R). The change came into effect for new homes where the agreement of purchase

and sale was completed after July 1, 2012. In July 2014 Tarion published a guide to assist in its interpretation
entitled “MAJOR STRUCTURAL DEFECT WARRANTY INTERPRETATION GUIDELINE.” The guideline was release
in June of 2014, as homes under the revised MSD definition entered their third year of warrant coverage. The
guideline was geared toward providing an understanding of how Tarion would implement the new MSD definition.

The guideline provides information about how Tarion would
apply the new three part MSD definition. In describing the
three-part test, BB24R states that:

“An MSD is, generally speaking, a defect in work or

materials that meets one or more of three tests: failure,

function or use.

1. FAILURE TEST A defect in work or materials will be
considered an MSD if the defect has resulted in the
failure of a structural load-bearing element of a
building.

2. FUNCTION TEST A defect in work or materials will be
considered an MSD if the defect materially and
adversely affects the load-bearing function of a
structural load-bearing element.

3. USE TEST A defect in work or materials will be
considered an MSD if it materially and adversely affects
the use of a significant portion of the building for usual
and ordinary purposes of a residential dwelling
(subject to any specific use provisions set out in the
purchase agreement for the home). The use test has
two elements: (i) a material and adverse effect on use
as a residential dwelling; and (ii) that affects a significant
portion of the home.”

During 2016 we received a number of complaints about
non-warranted MSDs. When we reviewed the complaints,
we generally found that the warranty decision was correct

- however we were concerned that Tarion’s decisions did
not apply the tests outlined in the interpretive guideline. For
example, in one case the warranty assessment indicated
that water penetration was observed, but was not consid-
ered a defect because water penetration is only covered in
the two-year warranty. The assessment did not make any
reference to failure, function or use and did not take into
account that water penetration can, according to the guide-
line constitute a MSD. The result is that the homeowner did
not understand the decision. We considered the decision
unfair because Tarion had failed to provide adequate
reasons for the assessment. The case was resolved when

Tarion issued a revised warranty assessment, however we
were concerned about the systemic issues identified during
this process. When we spoke with Warranty Services staff
about the interpretive guidelines, they were unaware of the
document. Tarion did not conduct any additional training
for staff regarding the content of the bulletin when it was
published in June of 2014.

In reviewing the guideline, we also note that it is not
consistent with current Tarion practice with respect to hiring
independent experts to assess the defect. The bulletin
suggests that the onus is on homeowners to produce
expert reports to demonstrate that the defect is an MSD.
The current practice is if a structural item is identified during
the work the file process, Tarion will bring an expert to the
inspection. The interpretative guideline appears to suggest
that the homeowner is responsible to hire an expert, and
Tarion only contracts with an expert when the builder and
homeowner have provided conflicting reports.

Therefore, we recommend that:

1. Tarion train staff to ensure that the three-part test is used
as part of the assessment

2. Tarion ensure that the three-part test is referred to when
Tarion provides reasons for the warranty assessment

3. Tarion establish a quality assurance process to monitor
implementation

4. That the appropriate section of interpretive guideline,
and internal operational policies be revised to reflect
current practice with respect to Tarion hiring experts for
MSD investigations.

5. That Tarion examine its process for developing and
promulgating interpretive guidelines to ensure that staff
are following the process as described.

6. Tarion ensures that the MSD interpretative guideline is
posted in a prominent manner so that it can easily be
found by builders and homeowners.
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Effective Committee Operation

Tarion frequently is required to make complex decisions sperson office has identified a concern that several Tarion
that require input from different departments. In order to committees are operating without clear terms of reference,
monitor these issues, and make decisions, Tarion has a or with terms of reference that are not consistent with how
variety of standing and ad hoc committees. Some are the committees actually function. We have also identified
directed toward achieving a particular task or project, a concern with the process for establishing committees.
whereas others meet on a regular basis to fulfill a There is no clear and consistent process to establish if
monitoring, or decision-making function. Use of committees a committee is necessary, or to establish the committee
can be beneficial because it ensures that multiple voices goals, objectives and membership to ensure Tarion staff
are represented, but it can lead to concerns about lack of are informed about the process and avoid duplication. In
accountability and poor decision-making. 2016 Tarion established a Builder Conduct Committee - the
terms of reference for this committee provide a good model
Actions of committees can have a fairness impact for for other committees. The following graphic outlines what
individual or many homeowners, depending on the nature the Ombudsperson office considers as essential compo-
of the decisions and committee authority. The Ombud- nents, and their function, in a robust terms of reference.

Component
Communication
& Accessibility

Function Component
Component What information Membership

about the .
L\ committee is Function

Mandate

Function distributed Who is part of the
Sets up the goals committee and
of the how are they Component
committee selected Evaluation

Function
Component Component Measure

Statement of Accountability achievement of

purpose goals & process

Function improvement

Function Reporting lines: Component
Establishes hgw mi?\utes ’ Powers
goal of are maintained ,
committee Function
Authority,
Limitations

The Ombudsperson recommends that Tarion review the structure, and function of operational committees to ensure that:
1. There is a clear and consistent process for the establishment of committees.

2. The role and function of the committee is clear

3. Committees have clear terms of reference, incorporating the essential elements of a terms of reference.
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Conclusion

In closing, | would like to provide some advice to consumers. This report identifies instances where Tarion could operate
more fairly, however, Tarion is governed by the limits of The Ontario New Home Warranties Plan Act (the Act). Under
the Act homeowners have responsibilities as well as rights and they must ensure that they both understand and act on
them. We regularly receive complaints from consumers who have not done so. For example, a complainant did not
submit any warranty forms because they did not
think that Tarion would help. Another homeowner
cancelled a scheduled conciliation inspection even
though repairs had not yet been completed. In both
situations, by the time they contacted the Office
the warranty for the home had already expired.

In cases like this, we are severely limited in what
we can do to affect a positive outcome. Consum-
ers must protect their rights by becoming familiar
with the warranty program, knowing the relevant
dates, reporting warranty concerns and requesting
conciliations. Knowledgeable, active and engaged
self-advocacy is the most effective way consumers
can protect their warranty rights, and use the
warranty program to provide fair and effective
resolution of warranty complaints.

Since its creation in 2009, the Office has worked to
establish operating procedures that reinforce the
principles of independence, impartiality,
confidentiality, accessibility and fairness.

We continue to benchmark our practices against
other Ombudsman offices in the public and private
sectors. | am proud of the work we have done to
promote and protect fairness for home buyers.

lan Darling,
January, 2017.
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Management Response

Part of the mandate of the Ombudsperson’s Office it to identify
complaint trends and systemic issues, and to recommend
improvements. On behalf of the Board of Directors, Tarion’s
management team is pleased to respond to the 2016 Ombud-
sperson’s Annual Report.

Management is committed to continuous improvement and
understands that the recommendations of the Ombudsperson
contribute to our continuous improvement. Accordingly, we
will strive to ensure that the manner in which we respond to
both (a) the Ombudsperson recommendations in the report
(and going forward); and (b) the Ombudsperson’s day-to-day
recommendations, will create effective, reliable and replicable
fixes. It is our undertaking to “test” any proposed solution to an
Ombudsperson recommendation for effectiveness, reliability
and replicability in addition to responsiveness to the Ombud-
sperson’s observations.

Recommendation 1:

Management will conduct an internal review of the cash
settlement process and module, taking into consideration the
elements of a fair process in cash settlements.

The timing for the completion of the review:
March 31, 2017.

Following the review, management will work towards devel-
oping and implementing a revised cash settlement process
that will take into consideration the six elements of fairness.
This will include clear language explaining the specific issues
that are subject to the settlement and how to address related
issues that may become apparent following the execution of
the settlement. Recommendations for the revised process will
be reviewed with the Ombudsperson prior to implementation.

Timing for recommendations to be reviewed with the
Ombudsperson: June 30, 2017.

Timing for implementation of recommendations and
module update: September 30, 2017.

Recommendation 2:

Management will review the current MSD process, module and
BB24R interpretive guidelines and develop recommendations
for the improvement of the current process. Any recommenda-
tions will be reviewed with the Ombudsperson prior to imple-
mentation.

Timing for the completion of the review: June 30, 2017.

Management will develop a training program for all Warranty
Services staff to ensure that the three-part test is used as part
of the assessment and that the Warranty Assessment Report
reflects the reasons for the assessment. This program will

begin in January 2017 in discussion format and will take place
during manager and field unit meetings for soft implementa-
tion. The recommended process will be drafted for review prior
to a hard implementation.

Timing for the recommendations to be developed and
reviewed with the Ombudsperson: June 30, 2017.

File reviews for all Major Structural Defect claims will be
mandatory to ensure the process is followed and the
results will be discussed during field unit meetings.

Timing for the development and implementation of a
quality assurance process: September 30, 2017.

Timing for the development and implementation of the
training program: December 31, 2017.

Management will also review the interpretive guidelines and
consider the practicality of making revisions in order to reflect
current practice related to Tarion hiring experts. The module
will also be updated to reflect the current practice. In addi-

tion, a review of the process for developing and promulgating
interpretive guidelines will be reviewed to ensure they follow
processes currently developed for other corporate publications.

Full review and implementation of changes:
December 31, 2017.

Recommendation 3:

Management will review the current operational committees
with the Ombudsperson to confirm which committees fall within
this recommendation.

Timing for Management to review all committees with
the Ombudsperson to confirm which fall within this
recommendation: March 31, 2017.

Any committees that do not have these points in place will be
identified and further reviewed to determine whether those
committees will continue into 2017. Committees that are iden-
tified to continue into 2017 will be required to meet the points
referenced in the recommendation.

Management will develop a framework for all affected
committees to follow: September 30, 2017.

All affected committees will be subject to this frame-
work which will include goals, objectives, and terms of
reference: December 31, 2017.

Management will conduct ongoing monitoring of the commit-
tees for effectiveness, relevance and functionality:
Ongoing.
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